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Book Review by Bradley C.S. Watson

AMEND IT, DoN'T EnD IT

We the People: A History of the U.S. Constitution, by Jill Lepore.

El|

MERICAS BATTLE OVER ITS HISTORY,

what really happened and what it

means, is the most important front
in the culture wars that have raged since the
1960s. The central dispute is whether the na-
tion is best understood as a mere artifact of
oppression—including especially the original
sin of slavery—or, in the words of historian
Wilfred M. McClay, aland of hope, one of the
great enterprises of human history.

Harvard historian Jill Lepore now joins
the battle with We the People. Despite claims
to be a history of the U.S. Constitution, its
real purpose is to establish the centrality of
what Lepore calls “the philosophy of amend-
ment,” which is both “foundational to modern
constitutionalism” and the “mechanism for
the prevention of insurrection.” She asserts
that “amendability” is American constitution-
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alism’s vital principle, and we the people have
been derelict by failing to act on it.

NSTEAD OF USING THE FORMAL PROCE-
dure set out in Article V, we have been
satisfied with workarounds. For example,
both liberals and conservatives, she claims, seek
constitutional change through the judiciary.
Lepore argues that “informal amendment hap-
pens all the time, but formal amendment hap-
pens hardly ever.” The Constitution changes
“by judicial decisions, by the enactment of new
state and federal laws, by the application of new
meanings to old laws, and by popular protest.”
This formulation blurs the distinction between
the Constitution and constitutional interpreta-
tion, a confusion that pervades the book.
Quoting the English jurist Matthew Hale,
Lepore notes that laws “are subject to corrup-

tion and putrefaction, to diseases and rust.”
And the U.S. Constitution, flawed from the
beginning, is particularly putrid insofar as
it maintains its legacy of exclusion by failing
to incorporate a host of formal progressive
amendments. Having made clear which side
of the history battle she is on, Lepore brings
to the fight a list of things that might have
been—had we not lost our will to amend.
Adopting Woodrow Wilson’s caricature
of the Constitution as Newtonian rather
than Darwinian, Lepore says the framers

“intended the Constitution as an orrery, a

mechanical apparatus that modeled every
motion, anticipated each force, and followed
known rules.” But it was also a machine
meant to be repaired on a regular basis, the
amendment mechanism being “a lever to pull,

to grind the machine to a halt.” On this pe-
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culiarly ahistorical account, mechanics are
needed more than statesmen, and will more
than deliberation.

HE IMPORTANT THING LEPORE GETS

right is that Americans once had a

“commitment to amendment as both
an idea and a practice.” This is evidenced not
only by her accounts of the drafting and rati-
fication debates, but by her detailed listing of
the many state constitutional conventions in
the 19th and 20th centuries, and even con-
ventions held by “the Cherokee Nation, the
Choctaw Nation, and the Seneca Nation.” In
addition, she catalogs various social move-
ments for constitutional change, spearheaded
by women, blacks, Indians, and others. Suc-
cessful formal amendments “produced a sense
that the Constitution was ripe for still more
changes, driving public interest in the pos-
sibility of constitutional revision.” The Pro-
gressive era culminated in four constitutional
amendments: establishing the federal income
tax, mandating the direct election of United
States senators, prohibiting the manufacture
and sale of alcoholic beverages, and guaran-
teeing women the right to vote.

Alas, by the late 20th century, the Con-
stitution “was no longer amendable.” Instead,
progressives made landmark legislative and
judicial gains with respect to civil rights,
women’s liberation, marriage equality, repro-
ductive rights, and the environment. Lepore
approves, while denouncing the reality that
the importance of these gains “was matched
only by their reversibility.” She concludes her
long book with lamentations that the forests
have disappeared, the seas have risen, wild-
life habitats have diminished, the climate has
changed...and yet our Constitution pays no
mind. “[IJt is clear that no change to funda-
mental law about the relationship between
humans and the natural world can happen
without a restoration of the philosophy of
amendment.”

Lepore’s central point about the impor-
tance of formal amendment frequently gets
lost in a morass of historical detail entwined
with progressive ideological commitments.
We the People is largely a list of grievances
paired with a dizzying catalog of petitions,
proposals, and promises for amendment that
went nowhere. She claims that the book “is a
history of American constitutionalism as told
through a collection of stories about constitu-
tional change.” Unfortunately, her storytell-
ing just doesn’t work. In some places, the book
reads like a PBS documentary rather than
a serious constitutional history. In others, it
reads like a data dump from the Harvard-sup-
ported “Amendments Project,” which Lepore

directs. Straightforward points are alternately
belabored or muddled. The morass of detail
appears calculated to suggest that everything
about the Constitution has always been in
flux—and always should be. This message fol-
lows naturally from Lepore’s premise—that
the Constitution’s core principle is amend-
ability, rather than natural rights or princi-
pled limits on national power.

EPORE DEPLORES THAT NONE OF THE

framers was female, and that “Sally

Hemings did not consent to the U.S.
Constitution; whether she consented to Jef-
ferson is unknown.” Also unknown is wheth-
er there was in fact any sexual relationship be-
tween Miss Hemings and Mr. Jefferson—the
kind of known unknown that a more careful
historian would acknowledge. But Lepore
is so intent on maintaining that the “rule of
men over women is written into American
constitutionalism” that she equates the fram-
ers with rapists. “Political consent was akin
to sexual consent,” and the framers had no
answer to what amounted to female slavery.
“Women were no more than pigs and sheep,
insects and beasts.” As Huck Finn might say,
that’s a stretcher.

On the slavery question she maintains that
the Constitution was stamped from the be-
ginning with evils that only amendment could
cure. Yet on her own account of the Consti-
tutional Convention’s records, only South
Carolina’s Charles Pinckney came close to at-
guing for slavery as a positive good. It might
therefore be worth a historian’s time to con-
sider whether the Constitution and its fram-
ers were opposed to slavery in principle, while
being unable to eliminate it in practice. But
she does not do so.

Even the Civil War gets shoehorned into
her philosophy of amendment, being “fun-
damentally a war over the nature of constitu-
tional change.” Why then did Abraham Lin-
coln think, at least prior to the Civil War, that
the Constitution needed to be understood
and followed rather than amended? Instead
of considering such matters, Lepore quotes
Thurgood Marshall: “While the Union sur-
vived the Civil War, the Constitution did not.”
And she claims, rather extravagantly, that the
14th Amendment “founded the United States
anew.”

Lepore thinks one of the things that has
sapped our will to amend is constitutional
originalism. She denies that originalism can
be an honest attempt to arrive at constitu-
tional meaning, which is eternally evanescent.
Instead, she insists “originalism is a method
of constitutional change; it provides a path to
change by way of a new method of constitu-

tional interpretation. That method is not orig-
inal.” Originalists would demur—but their
arguments are never considered on their own
terms. For example, she dismisses Justice An-
tonin Scalia’s originalism as “born out of his
frustration over social conservatives’ inability
to amend the Constitution by Article V, and
liberals” success at doing so by judicial inter-
pretation.” Her sloppy reductionism leads her
to insist that Scalia’s originalism “has every-
thing to do with abortion, and everything else
to do with guns.”

HE SIMULTANEOUSLY CLAIMS THAT
originalism “defies the philosophy of
amendment.” In reality, however, it
only provides a barrier to informal amend-
ment by the judiciary, and even then, infor-
mal amendment in a progressive direction.
One might think that originalism therefore
incentivizes formal amendment. Yet Lepore
seems to deplore originalism at least as much
as she favors Article V. Why so, in a book that
claims to favor “we the people” flexing our
amendment muscles once again? Her answer
is that we should only flex them in a way that
favors amendments that push progressive un-
derstandings of political inclusion. And if we
can't effectively flex our muscles that way, it’s
better to leave existing informal progressive
amendments alone, and not stand in the way
of new ones. It turns out this “philosophy of
amendment” is really a philosophy of history.
In arguing that originalism was unknown
before 1980, and especially before Robert
Bork’s nomination to the Supreme Court in
1987, Lepore makes a claim echoed by many
progressive thinkers. Unfortunately, it’s cat-
egorically false. Originalism as a principle of
legal interpretation has been known for cen-
turies in the common-law world. For example,
William Blackstone, in his 18th-century Com-
mentaries on the Laws of England, notes that
the “fairest and most rational method to in-
terpret the will of the legislator is by exploring
his intentions at the time when the law was
made, by signs the most natural and probable.
And these signs are either the words, the con-
text, the subject matter, the effects and con-
sequence, or the spirit and reason of the law.”
Blackstone did not feel the need to name this
mode of interpretation. He simply described
what proper legal interpretation was, i.e., what
judges do when reading legal documents. And
he presciently warned against considering “all
cases in an equitable light...lest thereby we
destroy all law.... And law, without equity,
though hard and disagreeable, is much more
desirable for the public good, than equity
without law, which would make every judge
a legislator.” This is common-law originalism,
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which the framers understood themselves to
be importing from England.

EPORE SEEMS BEWILDERED BY THE

fact that the right-to-life movement

expressed concern about judicial over-
reach in the wake of Roe v. Wade (1973), and
proposed formal amendments to overturn it,
while expressing no such concern in the wake
of Dobbs v. Jackson Women’s Health Organi-
zation (2022). “One’s commitment to Article
V, it seems, depends on whether one agrees
or disagrees with the Court’s decisions.” But
there is no cause for bewilderment, much less
the implicit attribution of hypocrisy, if one
simply recognizes Roe was wrongly decided,
and obviously so.

But very little is obvious to Lepore when it
comes to constitutional meaning, There is ei-
ther no original meaning to restore or, if there
is, it should be deplored. Her real beef with
originalism seems linked to the observation
of Progressive-era historian Charles Beard,
whom she quotes: “This crowned Constitu-
tion with its halo has been the bulwark of ev-
ery great national sin.” Furthermore, the “cult
of constitutional certitude” stands in the way
of seeing the Constitution as a living docu-
ment that demands continuous growth and
change.

One thing for which Lepore does not criti-
cize Jefferson is his remark that the earth be-
longs to the living, and a new constitutional
convention is called for once every generation.
Noting James Madison’s confidence that Ar-
ticle V was a sufficient answer to the problem
of binding future generations, Lepore says the
“weight of history has fallen on Jefferson’s side.”
But has it? If Lepore’s wish list is our guide, we
can be thankful for Madison’s relative caution.
The trick, of course, is to balance the dangers
of mutability against the necessary correction

of faults that are revealed in time, as Madison
himself noted in The Federalist.

But the formal amendments Lepore favors
are so voluminous that, had they been ratified
or even seriously pursued, they would have
rendered written constitutionalism nuga-
tory, for reasons already explained by Madi-
son. He warned that frequent appeals to the
people would “deprive the government of that
veneration which time bestows on everything,
and without which perhaps the wisest and
freest governments would not possess the
requisite stability.” Furthermore, notwith-
standing “the success which has attended the
revisions of our established forms of govern-
ment...it must be confessed that the experi-
ments are of too ticklish a nature to be un-
necessarily multiplied.”

Madison’s sober realism compares favor-
ably to another of Lepore’s assertions: “The
Constitution of the United States rests on
three eighteenth-century beliefs: that a con-
stitution is a machine, that the human mind
is driven by reason, and that history moves in
the direction of progress.” There are far better
candidates for the things on which the Con-
stitution rests, starting with the laws of Na-
ture and Nature’s God.

E MIGHT WELL BE AT THE POINT

at which formal constitutional

amendment is again necessary.
But if we are, it’s for none of the reasons
Lepore suggests. Scholars of political science
have long observed that all three branches of
government have shifted from their constitu-
tional foundations. Members of the legisla-
tive branch now behave more like ombuds-
men than legislators, helping constituents
navigate the perilous and perplexing waters
of the administrative state. The executive
branch has become largely rhetorical, di-

vorced from a sense of constitutional obli-
gation and limitation. The judiciary invents
new rights as it countenances new govern-
ment powers. Meanwhile, it is the headless
fourth branch, the administrative state, that
actually governs us without our consent
as each of the constitutional branches ap-
pears feckless in the face of the administra-
tive state’s scope and seeming permanence.
A bold assertion of popular sovereignty
through a convention of the states might
be the only long-term remedy for the seri-
ous institutional corruption that has under-
mined the original principles and purposes
of the framers’ Constitution. Whether such
a course of action could work, or at least help
us tone atrophied republican muscles, is an
argument worth having. But it’s not the one
Lepore desires or pursues.

This points to the largest problem with We
the People’s analytical framework. Constitu-
tional amendment is best understood not as a

“philosophy” but a mechanism designed to ef-

fect the preservation of natural rights, includ-
ing consent of the governed. If time and cir-
cumstance reveal deficiencies in institutional
design, the people have recourse to a variety of
mechanisms of correction, including, but not
limited to, Article V. Aside from highlighting
the abandonment of the practice of formal
amendment, Jill Lepore’s book is mere sound
and fury, signifying nothing but progressive
preferences.

Bradley C.S. Watson teaches at the Van Andel
Graduate School of Government at Hillsdale
College in Washington, D.C. His books include
Progressivism: The Strange History of a Rad-
ical Idea (University of Notre Dame Press), and
Living Constitution, Dying Faith: Progres-
sivism and the New Science of Jurisprudence

(ISI Books).
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A Quarser-Censury oF CRB

“The Claremont Review of Books analyzes and illuminates the core issues of our time, and does so
in a consistently principled and elegant way.”

—Ayaan Hirsi Ali

“The Claremont Review of Books is awesome in its ambition and blessed to be in the hands of so
fine a scholar and editor as Charles Kesler.”

—William F. Buckley, Jr.

“Always provocative and worth reading, and makes a great gift idea for lovers of books and ideas.”

—Mollie Hemingway

“Insightful, wise, varied, and deep—sets the standard for defending the Western tradition while
remaining relevant in the battles of today.’

—Charlie Kirk

“In an age when reflection and civility are out of style, the Claremont Review of Books has become
one of the only places where important new books are treated seriously and in depth by reviewers
who know what they're talking about.”

—Charles Murray

“Quite simply the best-written and best-edited (and best-illustrated) collection of book reviews in
our language. We are unbelievably lucky to have it.”

—Lord (Andrew) Roberts

“An essential publication for the contemporary Right. In every issue, our nation’s great minds
confront our nation’s great challenges and point the way forward.”

—Christopher F. Rufo

“Proof that conservatism is a living and civilising force in American intellectual life, and a
powerful challenge to the dominance of the academic left.”
—Roger Scruton

“By far the best review of books around, treating them in depth, in style, and—most unusual of
all—with real thought, instead of politically correct rhetoric.”

—Thomas Sowell

“When I was asked, a few years ago, to list my most important reading matter, I put CRB at the
top of my list. Every issue validates my judgment.”

—George F. Will

“If you want to read serious reviews of important books by lucid experts in their fields, subscribe
to the Claremont Review of Books.”

—James Q. Wilson
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