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Facing Reality
About I.Q.

I was disturbed by Charles 
Murray’s book Facing Reality 
and by Amy Wax’s review of it 
(“Inconvenient Truths,” Win-
ter 2021/22). They both rightly 
criticize academics for refusing 
to recognize that blacks on aver-
age have lower I.Q. scores. The 
establishment must accept this 
fact. Yet Murray and Wax treat 
low I.Q. as the principal reason 
for black inequality more gener-
ally. That is not a fact. 

Blacks’ below-average income 
and condition result mainly from 
severe social problems like vio-
lent crime and single parenthood, 
which have worsened dramati-
cally since the 1960s and con-
tinue to keep blacks from join-
ing the middle class. How could 
low I.Q. be the cause when I.Q. 
scores have risen for all groups in 
this period? 

Murray and Wax risk deep-
ening blacks’ humiliation and, 
unwittingly, confirming the 
Left’s belief that minorities have 
no hope of getting ahead unless 
good jobs are simply allocated 
on the basis of race and gender. 
Let’s remember that meritocracy 
is hard on the losers (including 

on many whites). Compassion is 
called for, even if denial is wrong.

Lawrence M. Mead
New York University

New York, NY

Amy L. Wax replies:

Larry Mead makes valid 
points that I endorse, although 
his reasoning is not always on the 
mark.

I agree with Mead that aca-
demics, and presumably others, 
need to acknowledge that African 
Americans on average “have low-
er I.Q. scores” than other racial 
groups and that race-based pref-
erences represent an attempt to 
make up for that fact. But Mead’s 
suggestion that African Ameri-
cans’ “below-average income and 
condition” cannot be ascribed to 
their lower I.Q. scores because 
scores have been rising since 
the 1960s is faulty. Although 
intelligence scores have been in-
creasing for decades across the 
board (a phenomenon known as 
the Flynn effect), they have not 
gone up enough to elevate more 
than a small number of African 
Americans to the level needed 
to perform the most cognitively 
demanding jobs. And the Flynn 
effect has not produced parity 
among groups. Significant gaps 
in I.Q. by race have persisted 
throughout this period, which 
means that both the percentage 
and sheer number of European 
Americans and Asian Americans 
equipped to fill intellectually in-
tensive, elite positions continues 
to be much greater.

Apart from the limits I.Q. un-
avoidably places on the ability to 
do the most elite jobs, it is not per-
fectly understood how much Af-
rican Americans’ “below-average 
income” can be attributed more 
broadly to lower I.Q. versus other 
factors. Nonetheless, behavioral 
choices clearly play a role in life 
success, including for people with 

average or below-average cogni-
tive ability—which in all groups is 
most people! Accordingly, Murray 
and I both acknowledge that so-
cial problems—with an emphasis 
on criminal behavior—are a sig-
nificant impediment to African 
Americans’ economic security and 
social well-being. And as Mead 
suggests, and I have argued else-
where, the rapid deterioration of 
the family over the past few de-
cades has also grievously under-
mined that group’s progress.

Finally, my review makes the 
point that even though people 
lacking high intelligence will 
have a harder time climbing the 
economic ladder (and thus, as I 
have noted elsewhere, meritocra-
cy is indeed “hard on the losers”), 
the right habits, values, choices, 
and behaviors can enable most 
people to make a decent life. 
Moreover, strong social norms 
and expectations related to work, 
family, and law-abidingness are 
critical to regulating and encour-
aging those choices and behav-
iors. The bottom line—which 
Murray’s past writings suggest 
he would agree with—is that 
people with average or lower I.Q. 
are not doomed to failure in a 
society that promotes the right 
conditions and opportunities for 
people who try hard, play by the 
rules, and make the most of their 
abilities. That applies to people 
in all groups, including African 
Americans. 

Woke Side Story

Although Martha Bayles is 
correct that Steven Spielberg’s 
West Side Story retains the beau-
ty of Leonard Bernstein’s music 
and the poignancy of the original 
story, she overlooks a subtle, new 
tilt that infuses the movie and 
distinguishes it from the original: 
its contemporary left-wing attack 
on America as irredeemable (“A 
Glorious Leveling Up,” Winter 
2021/22). This ideology infuses 

the movie—if not every scene, 
then enough of them, and, in 
particular, in some of the added 
dialogue, but also in the general 
tone and feel, which is dirtier and 
grimier, with none of the dignity 
most of the characters in the orig-
inal exuded, even when they were 
misbehaving. 

For example, in the penulti-
mate scene of the original, when 
the Jets assault Anita at Doc’s 
store, at the height of the assault 
the music briefly switches to a 
speeded up and almost warped 
instrumental version of the mel-
ody from Anita’s earlier signa-
ture piece, “America.” After the 
death of Bernardo and the cru-
elty Anita is experiencing, does 
she still “want to be in America”? 
The score raises the question but 
doesn’t answer it. The answer 
isn’t relevant to the plot and it’s 
a question with such heavy por-
tent that it needn’t be answered 
at that moment. 

In Spielberg’s version, Anita 
herself asks the question as she 
leaves the store: “You think I want 
to stay here in a city full of ugly 
little animals like you?” Then she 
gives her answer, in Spanish only: 

“Yo no soy Americana. [Spits on 
the ground.] Yo soy Puertor-
riqueña.” Thus, she answers the 
question implicitly raised in the 
original and has switched to the 
other side of the debate in the 

“America” song. If she must “be” 
in America, she will do so as a 
Puerto Rican only, separate and 
apart. An already dark moment 
is made needlessly drearier, but it 
summarizes the leftist Zeitgeist 
of the moment: if given the choice, 
it is better to choose not to be an 
American. 

A similar point is made in an-
other added bit of new dialogue 
spoken by Lieutenant Schrank, 
who tells the Jets at the start of 
the Spielberg movie that, unlike 
other “white guys who grew up in 
this slum [and] climbed their way 
out of it,” they are poor because 

“your dads or your granddads 
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stayed put, drinking and knock-
ing up some local piece who gave 
birth to you: the last of the Can’t-
Make-It-Caucasians.” In other 
words, if you are a poor, white 
male in America, it is because you 
and your whole family are losers, 
so easy is it to get ahead in this 
country if you fit the right demo-
graphic. After all, the country 
was made for you. 

In the original, Schrank uses 
harsh and unjustifiable language 
when he is trying to determine 
the location of the rumble, after 
the Jets stonewall him. As harsh 
as his language is, it’s less gra-
tuitous because it’s used in the 
context of trying to stop a crime 
before it happens; it’s less cutting 
than telling all of the Jets that 
they and their families are de-
fective losers; and it isn’t a taunt 
based on race. 

Obviously, America is not be-
yond reproach, and although the 
original packed an emotional 
wallop in its criticisms, at bot-
tom it remained art, not politics. 
With these subtle changes, plus 
something ethereal added by the 
Spielberg magic, the new movie 
becomes politics before art, and 
it is the anti-American politics of 
the moment that dominate. This 
poison cannot kill the effective-
ness of Bernstein’s score or of the 
love story, but it does sour and 
worsen it.

Paul Snitzer
Devon, PA

The 14th’s
Original Meaning

Michael Zuckert’s incisive and 
generous review of our book, The 
Original Meaning of the Fourteenth 
Amendment: Its Letter and Spirit, 
nicely distills our account of the 
Privileges or Immunities Clause 
(“Coping with the 14th Amend-
ment,” Winter 2021/22). We 
claim that the original meaning of 
this centrally important, tragically 
unenforced provision protects 
both (1) individual civil rights 
listed in the Constitution’s first 
eight amendments (known today 
as the Bill of Rights); and (2) un-
listed (or “unenumerated”) indi-
vidual civil rights that were wide-
spread, entrenched in the states, 
and associated with citizenship 
when the 14th Amendment was 
ratified. The latter rights, Zuck-
ert correctly notes, appear in “the 
list of privileges and immunities 
in Justice Bushrod Washington’s 
opinion in the 1823 Circuit Court 
case Corfield v. Coryell, the most 
authoritative interpretation of the 
idea of privileges and immunities 
of citizenship prior to the 14th 
Amendment.” 

Zuckert is also correct that 
Kurt Lash “strongly disagrees 
with that conclusion,” holding that 
only enumerated constitutional 
rights are protected by the Privi-
leges or Immunities Clause. Zuck-
ert rightly claims that Lash “us[es] 
as important evidence the clear 

rejection of ” unenumerated rights 
in a speech by Ohio Congressman 

“John Bingham, the amendment’s 
chief author.” And he correctly 
reports our conclusion that Bing-
ham’s speech is “unreliable.” 

On this key question Zuck-
ert sides with Lash, but does not 
say why. Presumably it is because 
Zuckert finds it suspect to doubt 

“the amendment’s chief author.” 
We write to explain why we say 
this particular speech on which 
Lash hangs his hat is unreliable 
evidence of original meaning. 

The speech in question was 
delivered in March 1871, three 
years after the ratification of the 
14th Amendment in 1868. In it, 
Bingham sharply distinguishes 
between rights that are protected 
by the Privileges and Immuni-
ties Clause of Article IV and the 
Privileges or Immunities Clause 
of the 14th Amendment. 

Article IV, Bingham argues, 
does indeed protect the un-
enumerated rights listed in Cor-
field. But it only prohibits states 
from discriminating against 
citizens of other states with re-
spect to these rights. In contrast, 
Bingham claims that the 14th 
Amendment guarantees to all 
U.S. citizens the enjoyment of 
the rights enumerated in the first 
eight amendments. States can’t 
take them away from anyone, 
even if they take them away from 
everyone. 

Why do we pronounce Bing-
ham’s account of the Privileges 

or Immunities Clause “unreli-
able?” First, because it was deliv-
ered well after ratification. Sec-
ond, because it contradicts widely 
publicized preratification state-
ments by Republicans about the 
clause’s meaning. Third, because 
it is in pronounced tension with 
statements that Bingham himself 
signed off on just two months 
previous. 

Like most originalists, includ-
ing Lash, we regard the object or 
goal of constitutional interpre-
tation to be the identification of 
the public meaning of constitu-
tional text at the time that it was 
ratified. The public meaning of a 
text isn’t identical to the under-
standing held by even its chief 
author—although that under-
standing may be strong evidence 
of original meaning. It’s the 
meaning that most competent 
users of the English language, fa-
miliar with the linguistic conven-
tions operative at the time and 
the context in which the text was 
presented for ratification, would 
have attached to those words. 
The meaning of a constitutional 
word or phrase is determined by 
use in discourse within the com-
munity to whom it is addressed, 
those who must decide whether 
to ratify it.

That’s why we attach so much 
weight to Michigan Senator Ja-
cob Howard’s 1866 introduction 
to the Senate as the principal 
sponsor of what would become 
the 14th Amendment. In that 
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speech, Howard identified two 
categories of rights protected 
by the Privileges or Immunities 
Clause. In the first category were 

“the privileges and immunities 
spoken of in the second section of 
the fourth article of the Constitu-
tion.” Howard was referring here 
to the Privileges and Immunities 
Clause in Article IV. To provide 
examples of these rights, Howard 
read a very lengthy passage from 
Corfield. 

Howard then identified a 
second category of fundamental 
rights: “To these privileges and 
immunities, whatever they may 
be—for they are not and cannot 
be fully defined in their entire ex-
tent and precise nature—to these 
should be added the personal 
rights guaranteed and secured by 
the first eight amendments of the 
Constitution.” 

Finally, referring to both cat-
egories, Howard explained that 

“[t]he great object of the first 
section of this amendment”—
the Privileges or Immunities 
Clause—“is…to restrain the 
power of the States and compel 
them at all times to respect these 
fundamental guarantees.” How-
ard gave no hint that rights in the 
first category would only receive 
federal protection from discrimi-
nation when U.S. citizens are so-
journing in other states.

Howard’s statement was pub-
lished in leading newspapers and 
was sufficiently well known that 
the 14th Amendment was some-
times referred to simply as the 
Howard Amendment. There is 
no reason to doubt its reliability 
as an expression of a broad Re-
publican consensus, an under-
standing expressed to the wider 
public on the ratification cam-
paign trail. 

The fact that Bingham’s 
speech was delivered several 
years after ratification would be 
reason enough to prefer How-
ard’s account. But there is still 
another reason to doubt the reli-
ability of Bingham’s March 1871 
speech.

Bingham was chair of the 
House Judiciary Committee, 
which was considering suffragist 

Victoria Woodhull’s argument 
that the Privileges or Immuni-
ties Clause extended the right to 
vote to women. In January 1871, 
the Committee issued a report 
in which it rejected Woodhull’s 
argument. Compare the lan-
guage of this January 1871 report 
to Bingham’s speech given two 
months later.

Woodhull Report, January 
1871:
The clause of the fourteenth 
amendment, “No State shall 
make or enforce any law which 
shall abridge the privileges or 
immunities of citizens of the 
United States,” does not…re-
fer to privileges or immuni-
ties of citizens of the United 
States other than those privi-
leges embraced in the original 
text of the Constitution, ar-
ticle 4, section 2.

Bingham, March 1871:
Is it not clear that other and 
different privileges than 
those to which a citizen of 
a State was entitled are se-
cured by the provision of the 
fourteenth amendment, that 
no state shall abridge the 
privileges and immunities of 
citizens of the United States, 
which are defined in the eight 
articles of amendment?

Bingham’s speech directly con-
tradicts the report he had signed 
onto just two months before. 

John Bingham deserves our 
enormous respect and apprecia-
tion for his efforts to give us the 
14th Amendment. But both this 
contradiction and the passage 
of time render his speech “unre-
liable” evidence of the amend-
ment’s original public meaning 
three years earlier in 1868. 

We don’t mean to turn this 
into a battle of Bingham versus 
Howard. There has been enough 
unwarranted Bingham-bashing in 
14th Amendment literature. Har-
vard researcher Raoul Berger, in 
particular, inflicted lasting dam-
age on originalist scholarship by 
calling Bingham’s reliability and 
even intelligence into question.

Still, in these two speeches 
Bingham and Howard offered 
two quite different readings of the 
Privileges or Immunities Clause. 
One supports Lash’s reading; the 
other supports ours. One must 
decide which is correct. In this 
contest, we conclude that How-
ard’s preratification statement 
to the Senate bears more indica-
tions of reliability than Bingham’s 
post-ratification commentary. 

Of course, we present much 
more evidence of original mean-
ing than Howard’s speech and en-
courage interested readers to read 
our book and judge the evidence 
for themselves. 

Randy E. Barnett
Georgetown University

Law Center
Washington, DC

Evan D. Bernick
Northern Illinois University 

College of Law
DeKalb, IL

I was pleased to read Michael 
Zuckert’s review of my book, 
The Second Founding: An Intro-
duction to the Fourteenth Amend-
ment, which he reviewed along-
side Kurt Lash’s book on the 
Privileges or Immunities Clause 
and Randy Barnett and Evan 
Bernick’s new book on the 14th 
Amendment. I found his review 
of the three books to be largely 
fair and objective. I have only a 
few quibbles. For example, the 
Amendment’s key advocates, in-
cluding John Bingham, explicitly 
relied on the legal meanings of 
important phrases that appear 
in the Amendment, so it is not 
accurate to say that the “pub-
lic meaning” diverged from the 

“legal meaning.” And although 
Bingham explicitly distinguished 
between the rights of national 
citizenship and state citizen-
ship, he did so only on March 31, 
1871—five years after he drafted 
the Amendment. (And, inciden-
tally, Bingham contradicted that 
very position a few weeks earlier 
on January 30, 1871, proving 
the wisdom of my methodologi-
cal choice to rely on legal history 

rather than legislative history. 
Admittedly, I do not discuss the 
January 30 statement anywhere 
in my short volume, which was 
intended to be introductory, and 
which, as noted, focused on the 
legal history.) 

All of that can be put aside 
for now. I have but one more im-
portant quibble. Zuckert claims 
that Lash’s incorporation-only 
view of the Privileges or Im-
munities Clause—by which the 
Clause incorporates the Bill of 
Rights against the states and 
does nothing else—is the most 

“constrained” reading and best 
reflects the Amendment’s “mod-
eration with respect to federal-
ism” among the three competing 
interpretations offered by our 
books. I cannot agree. The con-
sequence of Lash’s view is that 
the federal Bill of Rights applies 
against the states, including the 
Supreme Court’s interpretations 
of those rights. To take just the 
First Amendment as an example, 
that means no state today may 
prohibit the advertising of vio-
lent video games to minors; pro-
hibit the viewing of animal crush 
videos; prohibit flag burning; 
prohibit protesting at a dead sol-
dier’s funeral; criminalize “sto-
len valor”; nor experiment with 
student speech rights on school 
campuses. The Supreme Court 
has ruled on all of these issues, 
and the Supreme Court’s inter-
pretations of the First Amend-
ment in these contexts now bind 
all 50 states. How, exactly, is 
that moderation with respect to 
federalism? 

Under my reading of the Privi-
leges or Immunities Clause, the 
clause does not incorporate the 
Bill of Rights. It allows the states 
to define and regulate the content 
of civil rights, including not only 
property and contract rights, but 
also speech rights and gun rights 
and other rights traditionally as-
sociated with the federal Bill of 
Rights. The only requirement is 
that the states not discriminate 
in the provision of those rights. 
Under this reading, a state would 
be free to prohibit flag burning, 
the advertising of violent video 
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games to minors, and the viewing 
of animal crush videos—because 
there would be reasonable, non-
arbitrary, and non-discriminatory 
reasons to regulate speech in this 
way. Under this reading, Califor-
nia could experiment with gun 
regulations and campaign finance 
reform and Texas could experi-
ment with the exclusionary rule 
and Miranda warnings. This view 
is far more solicitous of federal-
ism than the competing accounts 
of the 14th Amendment. 

Perhaps Zuckert is troubled 
by my tentative constitutional 
argument in favor of same-sex 
marriage, which might appear 
to put me in the same camp with 
judicial activists. But I don’t 
think that is a fair assessment. 
The antidiscrimination reading 
of the Privileges or Immunities 
Clause requires judges to deter-
mine what is a mere regulation of 
the content of a right, and what 
is an abridgment (that is, a dis-
crimination in the provision of 
that right). The answer has to do 
with whether the purported reg-
ulation is reasonably related to 
the purpose of the right. Hence, 
race discriminations are always 
unconstitutional because race 
has nothing to do with contract 

or property rights (or any other 
right), but imposing maximum 
hours restrictions on bakers is 
nondiscriminatory and a valid 
regulation of the content of the 
right to pursue that occupation. 

What about same-sex mar-
riage? Is limiting marriage to 
opposite-sex couples defining and 
regulating the content of the right, 
or discriminating in the provision 
of that right? That strikes me as a 
hard question. But it is the ques-
tion the Privileges or Immunities 
Clause requires us to ask. In my 
book, I make an argument for 
why we might think limiting mar-
riage to opposite-sex couples is a 
discrimination in a world of no-
fault divorce, where marriage is 
principally about love and social 
welfare, both qualities in which 
gay couples can participate. That 
hardly makes me a judicial activ-
ist, and it hardly makes my read-
ing less solicitous of federalism 
and less constrained than the al-
ternatives propounded by Lash or 
by Barnett and Bernick. 

Ilan Wurman
Sandra Day O'Connor

College of Law
Arizona State University

Tempe, AZ

Reason and Politics

James Stoner says a number of 
things in his review of my book 
Reason and Politics that are worth 
discussing (“The Whole Way of 
Life,” Winter 2021/22). But he 
also misunderstands the inten-
tion and several central points in 
the book, and I should point out 
some of these mistakes. He seems 
to believe that I am attempting to 
marry “classical virtue and Hei-
deggerian authenticity.” But in 
fact, as I put it in the book, I am 
(among other things) trying to 
see “whether we can successfully 
understand in other ways [empha-
sis added] the substance of what 
Heidegger brings forward in his 
view of human being and what is 
meaningful.”

Stoner suggests that I believe 
that the “dross of scientism and 
historicism” has been washed 
away. On the contrary, I explore 
at length the limits of historicism 
and scientism and try to offer al-
ternatives to what they appear to 
understand well.

He also misunderstands my 
presentation of the relation be-
tween classical excellence and 
liberal democracy. What I sug-

gest is that “if the standard [for 
what is good] is the excellent use 
of our powers and the relevant 
pleasures, together with respect 
for our pride and inviolability—
equal rights—we must teach the 
proper ground for recognizing 
both rights and excellence.” I go 
on to say that “the disappoint-
ments, distortions, and difficul-
ties in communities that attempt 
to combine the aristocratic and 
democratic are inevitable but 
controllable.” He asserts that my 
discussion ignores war, destruc-
tion, partisanship, and similar 
phenomena. To make this claim, 
however, he must, among other 
matters, overlook my accounts of 
spiritedness and citizenship and 
much of what I say about power.

Stoner also wishes that I 
would get “down to brass tacks.” 
In the book’s second sentence, 
however, I say that I do not “in-
tend this effort to lead directly to 
practical results.” For discussions 
more of this sort he and other 
readers are invited to consider my 
earlier books, Conserving Liberty 
and Duty Bound.

Mark Blitz
Claremont McKenna College

Claremont, CA
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