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Essay by Daniel Oliver

From Big Tech to Big Brother
The problem of monopoly in a digital age.

Tech monopolies have been under 
scrutiny for years—though some might 
object that describing them as “mo-

nopolies” is already stealing a base. Techni-
calities aside, however, complaints have been 
pouring in about the practices of tech mega-
companies, especially the big four: Ama-
zon, Google, Facebook, and Twitter. It has 
become impossible to avoid taking a serious 
look at reforming them. 

Last October, the Department of Justice 
brought a long-awaited antitrust suit against 
Google. The suit will take ages. But wheth-
er the DOJ wins or loses, the publicity for 
Google and its Big Tech buddies should be 
awful—assuming there is any publicity. The 
suit followed a report on tech monopolies, 
almost two years in the making, from the 
House Judiciary Committee’s Subcommittee 
on Antitrust, Commercial, and Administra-
tive Law (ACAL). The ACAL’s majority report 

recommended, inter alia, “structural separa-
tions and prohibition of certain dominant 
platforms, from operating in adjacent lines of 
business.” Four Republican members wrote a 
response to the majority (“The Third Way”), 
largely agreeing with the report’s findings but 
dissenting from some of its recommended leg-
islative solutions. 

Political watchers may have been shocked 
to find bipartisanship going on in Washing-
ton. But the tech mega-companies are equal-
opportunity predators: they treat all sorts 
of ordinary, non-media-oriented businesses 
abysmally. And those businesses’ Washing-
ton representatives include, obviously, both 
Republicans and Democrats. They want 
whatever relief the antitrust statutes can pro-
vide—and if they can’t provide any, then they 
want legislation that can. 

During the presidential campaign, Face-
book refused to allow dissemination of in-

formation purportedly gleaned from Hunter 
Biden’s laptop. This high-profile, high-tech 
sin prompted a major statement from then-
Federal Communications Commission 
(FCC) Chairman Ajit Pai: “Social media 
companies have a First Amendment right to 
free speech,” he said. “But they do not have 
a First Amendment right to a special immu-
nity denied to other media outlets.” That was 
big. But Pai is gone now, and the new head of 
the antitrust division at the Justice Depart-
ment is likely to be either a Silicon Valley 
superstar attorney, or, if that won’t fly, an at-
torney who is at least not hostile to the tech 
magnates that made President Joe Biden’s 
victory possible. Still, even those who tend 
to benefit politically from Facebook’s actions 
may be thinking twice about entrusting 
them with so much power. Then-candidate 
Biden undoubtedly profited from censorship 
of the Hunter Biden story—perhaps enough 
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to win the election. But can the Democrats 
be sure it will work for them next time? It’s 
possible, even if not likely in a Biden Admin-
istration, that high tech could be in trouble.

It is widely believed that America’s anti-
trust laws were enacted in order to prevent 
companies from getting too big. But the late 
Judge Robert Bork argued in The Antitrust 
Paradox (1978) that this is simply not true. 
For years, Bork’s views on antitrust, put into 
general circulation by President Reagan’s an-
titrust chief William Baxter, have been ac-
cepted wisdom in antitrust circles. Bork ex-
plained that Section 2 of the 1890 Sherman 
Act outlaws only the process of monopolizing, 
not monopolies themselves. Even complete 
monopolies should be lawful, he wrote, so 
long as they are gained by superior efficien-
cies—so long, that is, as they reflect a real 
value that can only be provided by aggregat-
ing all the business into one place. As Har-
vard Law School Professor Donald Turner 
said, “Mergers are an important mechanism 
in the creation of social wealth”—in the pro-
vision of more than merely financial benefits 
to society.

That’s fine. Maybe. But when Bork wrote 
The Antitrust Paradox, he was closer to the 
golden age of radio than to the internet age 
we live in now. What is social wealth in our 
time? When Amazon’s venture capital fund 
makes an investment in a company, it gains 
valuable confidential information. The ar-
tificial intelligence training company De-
finedCrowd Corp. says that four years after 
investing in it, Amazon launched its own 
A.I. product that does almost exactly what 
DefinedCrowd Corp.’s product does. As for 
Facebook: a couple of years ago, a number of 
child welfare groups complained to it that

a growing body of research demon-
strates that excessive use of digital de-
vices and social media is harmful to 
children and teens.... They are not old 
enough to navigate the complexities of 
online relationships, which often lead 
to misunderstandings and conflicts 
even among more mature users.

Social wealth? The police reports suggest 
otherwise. 

All the News That’s Fit to Click

Above all, though, we have to fac-
tor in the enormous social cost of leav-
ing our entire public discourse in the 

hands of a censorious few. There may be tre-
mendous social advantages provided by, e.g., 
Amazon: with the click of a button, a shopper 

can satisfy almost any want. But is this social 
wealth enough to offset every other drawback? 
Who says? If what you want is a conservative 
book, a click on Amazon may not bring satis-
faction. In February, Ryan T. Anderson’s em-
pathetic and well-researched book on trans-
genderism, When Harry Became Sally (2018), 
was stripped from the online shelves. And 
last October, Amazon Prime rejected Shel-
by Steele’s documentary on race relations in 
America, What Killed Michael Brown? (2020). 
Anderson is president of the Ethics and Pub-
lic Policy Center; Steele is a senior fellow at 
Stanford University’s Hoover Institution; 
neither is a bigot. You can look them both up 
on Google—before Google stuffs them, too, 
down the memory hole. 

The same discriminatory behavior, muta-
tis mutandis, exists at Google, Facebook, and 
Twitter. Last June, under massive pressure 
from both advertisers and employees, Face-
book majority stockholder Mark Zucker-
berg formed a committee to decide what is 
acceptable for publication. According to the 
New York Post, there may be at least half a 
dozen Chinese nationals at Facebook work-
ing in this “Hate-Speech Engineering” group. 
You can’t make this stuff up—unless you’re 
George Orwell. So Facebook users will read 
only the truth...as Facebook understands it. 
Or perhaps, as they want you to understand it. 
But truth, most notably scientific truth, has 
proved elusive recently. At first, the World 
Health Organization said the Chinese flu 
could not be transmitted from person to per-
son. At first, the Centers for Disease Control 
and Prevention advised against wearing face 
masks—until they were for it. Now there 
is, again, serious doubt about the efficacy of 
masks. Throughout, Facebook has decided 
which studies are licit and which must be sup-
pressed. How does the public benefit from 
such diktats? 

Then there’s Google, the planet’s biggest 
search engine. Alphabet, Google’s parent com-
pany, also owns YouTube, the video streaming 
company. Google and YouTube routinely cen-
sor conservative information and commentary. 
Dennis Prager—the head of Prager University, 
which creates political, economic, and philo-
sophical videos—wrote in August 2019 that 
YouTube had put 56 of PragerU’s 320 videos 
on its restricted list. The list of censored videos 
is shocking: it includes “Israel’s Legal Found-
ing” by Harvard Law Professor Alan Dershow-
itz, “Are the Police Racist?” by the Manhattan 
Institute’s Heather Mac Donald, and “Why Is 
Modern Art So Bad?” by artist Robert Florc-
zak. (Incidentally, why is modern art so bad?)

Google performs its own disappearing 
magic as well: after then-President Donald 
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Trump expressed enthusiasm for hydroxychlo-
roquine (HCQ) as a treatment for COVID-19, 
a scientific paper considering the drug’s pos-
sible effectiveness was zapped from the search 
pages. But in December of last year (with the 
nation miraculously saved by Trump’s defeat), 
the American Medical Association rescinded 
its previous recommendation against HCQ. 
Does anyone have any idea how many people 
died in the interim from the novel coronavirus 
when HCQ could have helped? Does anyone 
care? 

Daily Caller editor-in-chief Geoffrey In-
gersoll recently showed that Google hid one 
of his website’s articles criticizing the World 
Health Organization’s advocacy of abortion. 
Even searches of the exact title didn’t pro-
duce the article before page ten of the search, 
whereas pro-abortion articles appeared on 
all the earlier pages. Robert Epstein, senior 
research psychologist at the American Insti-
tute for Behavioral Research and Technol-
ogy, wrote in September 2018 that he and his 
team inspected 13,207 online searches from 
the 2016 election and the 98,044 web pages 
to which the search results linked. Epstein, 
who supported Hillary Clinton, said his re-
search showed Google’s search results favored 
Clinton “in all 10 positions on the first page 
of search results—enough, perhaps, to have 
shifted two or three million votes in her favor.” 
He added last September that Google could, 
and probably would, swing up to 15 million 
votes in 2020. 

But the true poster company for censor-
ship is Twitter. There, not only was the New 
York Post’s story on Hunter Biden’s laptop 
banned, but the Post itself was silenced, and 
people attempting to retweet the news—in-
cluding the Trump reelection campaign and 
Trump’s White House Press Secretary Kay-
leigh McEnany—were locked out of their ac-
counts until they deleted the story. Whether 
or not Joe Biden ultimately turns out to have 
been selling out the American people to 
China, Hunter did eventually admit that he 
was in fact under federal investigation—so 
the Post’s reporting was at least as reliable 
and newsworthy as the scandalous stories 
spread, for more than four years, about Don-
ald Trump. Yet following the election, Twit-
ter cancelled Trump’s account, too. He moved 
to Twitter competitor Parler, which was the 
most-downloaded app in the U.S. during the 
week after the election. You know what hap-
pened next, and if you don’t, you can guess: 
Parler was delisted from Google’s and Apple’s 
app stores, and Amazon kicked it off its web 
hosting services. Parler completely disap-
peared, and didn’t resurface until mid-Febru-
ary. There may be thousands—even hundreds 

of thousands—of such actions by the tech me-
ga-companies we aren’t aware of. Many more 
examples can be found at “reclaimthenet.org.”

Lascivious Conservatism

Though some of the four mega-
companies’ business practices may well 
be illegal, those practices are not ac-

tually the primary concern of those who op-
pose viewpoint discrimination. The Justice 
Department’s suit against Google, assuming 
it is continued under Biden, looks to some 
like a long shot. George Priest, a law profes-
sor at Yale and a director of the Bork Founda-
tion, says the Justice Department’s argument 

“rests on a misconception about the creation 
and operation of network industries, which 
will condemn this case—and future ones like 
it—to failure under sensible interpretations 
of U.S. antitrust laws.” Still, others, practi-
tioners rather than professors, are not so sure. 
Trump’s DOJ was clever enough to include 

publisher or speaker of any information pro-
vided by another information content pro-
vider.” The point was to encourage internet 
companies to allow people to post material 
without first vetting it themselves for truth 
or legality—there being no way the internet 
companies could possibly verify the content of 
the billions of posts on their sites. 

In return for this immunity, internet com-
panies were to “publish” everything. Even 
material they didn’t like. Even material that 
was conservative. Even material that could 
promote a constitutional government of lim-
ited powers, for the good of a God-fearing 
people; even material that might be advanta-
geous to that notoriously racist and homo-
phobic Russian stooge, Donald Trump. But 
that’s not what has happened. Section 230 
also says that internet platform companies, 
acting in good faith, can censor anything 
they find “obscene, lewd, lascivious, filthy, 
excessively violent, harassing, or otherwise 
objectionable, whether or not such material is 
constitutionally protected” (emphasis added). 
Internet companies rely on the phrase “other-
wise objectionable” to justify their censorship. 
They can claim that conservative views are 
RACIST, and therefore obviously objection-
able and worthy of suppression. That’s absurd, 
of course: the phrase “otherwise objectionable” 
is meant only to elucidate the preceding list 
of objectionable speech (e.g., speech that is 

“obscene, lewd, lascivious,” etc.)—not to cre-
ate a new category. 

The FCC should, but with a new Demo-
cratic majority probably will not, issue a 
regulation clarifying that point. The Biden 
Administration, midwifed by Big Tech in-
terference, is unlikely to bruise the hand that 
has fed it. So the big internet companies will 
continue to discriminate incessantly—until it 
becomes too expensive. That may be a while, 
even if the FCC does get involved. The four 
mega-corporations can afford armies of law-
yers to do battle with whoever attacks them, 
and they can pay their lawyers multiple times 
what government or private plaintiff lawyers 
receive. Facebook has already hired a Wash-
ington mega-firm to prepare for an antitrust 
assault.

The Limits of Antitrust

Some conservatives seem unmoved 
by Big Tech’s threat to free speech and 
the free flow of information. They say: 

let the market work. But that, perhaps, is the 
essence of the problem. The tech companies 
didn’t achieve their monopoly positions in a 
free market. The U.S. government created a 
legal and regulatory environment that gave 

causes of action that mirror the theories suc-
cessfully relied upon in United States v. Micro-
soft Corp. (2001). So the DOJ may prevail at 
least in part.

But even a successful suit against Google 
for its monopolizing practices may do little to 
make conservative commentary (or any non-
woke commentary) available. Making some 
limited space for an economic competitor is 
not likely to allow the emergence any time 
soon of a serious competitor in the search 
business. Another problem is the pervasive 
discrimination against conservative views on 
the part of the other three tech mega-compa-
nies. So the real question is not how to break 
up Google’s financial monopoly, but how to 
eliminate the “viewpoint discrimination” per-
petrated by all four.

The four tech mega-companies have relied 
on Section 230 of the 1996 Communications 
Decency Act, which former FCC Chairman 
Pai said needs reconsideration. According to 
the Act, “No provider or user of an interac-
tive computer service shall be treated as the 

We need either new 
legislation requiring
the breakup of the 
companies, or a law 

prohibiting them from 
engaging in viewpoint 

discrimination. Or both.



Claremont Review of Books w Spring 2021
Page 45

mmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmm

LEADwhere GREAT HEARTS

ourish

opportunities available 
at  inK-12 campuses

CLASSICAL
Join the

REVOLUTION

Headmaster

Texas

GreatHeartsAmerica.org/Careers

tech companies a massive advantage over their 
non-tech competitors. All of them received 
Section 230 protection, and Amazon had the 
extra benefits of tax-free internet sales, sub-
sidized distribution through the post office, 
and exemption from liability for counterfeit 
and/or harmful products. 

Writing in the Wall Street Journal this Jan-
uary (“The Constitution Can Crack Section 
230”), Columbia Law School Professor Philip 
Hamburger observed that Section 230 may 
well be unconstitutional because of the advan-
tages it gives tech companies: 

The First Amendment protects Ameri-
cans even in privately owned public fo-
rums, such as company towns, and the 
law ordinarily obliges common carri-
ers to serve all customers on terms that 
are fair, reasonable, and nondiscrimi-
natory. Here, however, it is the re-
verse. Being unable to impose the full 
breadth of Section 230’s censorship, 
Congress protects the companies so 
they can do it.... Some Southern sher-
iffs, long ago, used to assure Klansmen 
that they would face no repercussions 
for suppressing the speech of civil-
rights marchers. Under the Constitu-
tion, government cannot immunize 
powerful private parties in the hope 
that they will voluntarily carry out un-
constitutional policy.

Now that the market has been controlled 
for years by the Big Four, the public gets only 
that information that those companies think 
proper (i.e., woke). Low prices and innovation, 
the traditional goals of antitrust, aren’t the 
only goals in a free society—and certainly not 
in this free society, whose foundational docu-
ment guarantees free speech. But some con-
servatives are locked into seeing all commer-
cial activity in free-market economic terms. 
Their position seems to be that Big Tech’s 
marginally lower prices (though sometimes 
they are not lower at all) are worth more than 
the free flow of information. A better rule is 
that if, for example, breaking up or chastising 
an efficient but information-restricting mo-
nopoly leads to a slight increase in the price 
of some books or documentaries, that price is 
worth paying. 

The best solution to the current problem 
is competition—competition that is clearly 
lacking today. Most of today’s television is 
ultra-woke. But: there is Fox. Fox may not be 
your preferred station, but it offers a different 
product. The market works for Fox, and for 
the conservatives who watch it. The same can 
be true for search, for books, for videos—for 

anything the internet offers. But the job of 
breaking up the tech mega-companies should 
not be attempted using the current antitrust 
laws. Those laws were designed for a different 
time and, as Bork made clear, for a different 
purpose. 

It is true that the antitrust laws have been 
treated like a half-baked pretzel: stretched 
and twisted this way and that to accomplish 
whatever goal was in fashion at the time. In 
United States v. Vons Grocery Co. (1966), the 
Supreme Court disallowed a merger of two 
supermarket firms that produced a single 
firm with a market share of grocery sales in 
Los Angeles of—wait for it—7.5%! The de-
cision prompted Justice Potter Stewart’s fa-
mous remark: “The sole consistency that I can 
find is that in litigation under [Section] 7 [of 
the Clayton Antitrust Act] the Government 
always wins.” 

But time marched on, and antitrust en-
forcement changed—in no small part because 
of Bork’s influence. Two cases in particular 
define antitrust law today. In United States v. 
Grinnell Corp. (1966), the Supreme Court an-
nounced what has become the principal stan-
dard for evaluating claims of monopolization:

The offense of monopoly under §2 of the 
Sherman Act has two elements: (1) the 
possession of monopoly power in the rel-
evant market and (2) the willful acquisi-
tion or maintenance of that power as dis-
tinguished from growth or development 
as a consequence of a superior product, 
business acumen, or historic accident.

But the court has gone farther. In Verizon 
Communications Inc. v. Law Offices of Curtis 
V. Trinko, LLP (2004), the Court quoted the 
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Grinnell passage above and then actually en-
dorsed possession of monopoly:

The mere possession of monopoly power, 
and the concomitant charging of mo-
nopoly prices, is not only not unlaw-
ful; it is an important element of the 
free-market system. The opportunity 
to charge monopoly prices—at least for 
a short period—is what attracts “busi-
ness acumen” [the Grinnell standard] in 
the first place.

Those cases, as well as Bork’s influence, are 
likely to live loudly within the more than 200 
judges President Trump appointed to the fed-
eral district courts and circuit courts of appeal. 
Bringing a case to break up Amazon, Google, 
Facebook, or Twitter under current antitrust 
laws is not likely to get the desired result.

Lawfare

Even if doj’s action against google 
were more or less successful, what 
would the remedy be? Historically, di-

vestiture has been seen as the most effective 
and efficient remedy for illegal monopoliza-
tion. But divestiture hasn’t been ordered in a 
Section 2 case in a long time. And divesting 
any one of the tech mega-companies wouldn’t 
solve the overall viewpoint discrimination 
problem. 

All people who care about strict interpre-
tation of laws should ask if we even want to 
stretch antitrust law even further so it applies 
to size alone. Do we want laws to be infinitely 
malleable? If there is a problem that needs fix-
ing, should it be fixed by activist judges or by 
legislation from the people’s representatives? 
The conservative’s answer should be obvious. 
We need either new legislation requiring the 
breakup of the companies, or a law prohibit-
ing them from engaging in viewpoint discrim-
ination. Or both. 

Congress could legislate the requirement 
that the big four be broken up and then ap-
propriate, say, ten or 20 million dollars, to 
be awarded by the Justice Department to the 
business school (or anyone else) that comes up 
with the best plan for the breakup.

Alternatively, or additionally, Congress 
could prohibit viewpoint discrimination it-
self, perhaps adding a provision to an existing 
civil rights anti-discrimination law. It would 
apply only to huge companies, not to mid-

size companies or to the smaller intellectual 
magazines and websites (e.g., the Federalist, 
the Claremont Review of Books, First Things) 
which exist solely to make available a distinct 
point of view. The First Amendment can re-
strict private organizations from “abridging 
the freedom of speech” only when govern-
ment has intervened to help them do so, as 
described by Hamburger above. This is the 
case with Big Tech, but not with those smaller, 
more traditional publications.

A law prohibiting viewpoint discrimina-
tion (Missouri Senator Josh Hawley has in-
troduced one such bill) would be just as con-
stitutional as the Fairness Doctrine, an FCC 
policy which adjusted the overall balance of 
broadcast programming, or the Equal Time 
Rule, which first emerged in the Radio Act 
of 1927 and was established by the Commu-
nications Act of 1934. Under such a law, a 
plaintiff could sue for viewpoint discrimina-
tion. That plaintiff would be someone whose 
message had been suppressed by a tech com-
pany or whose account had been blocked or 
cancelled: Shelby Steele, Ryan Anderson, or 
Dennis Prager; the New York Post or Kay-
leigh McEnany. The decision to prosecute 
can’t be left to the U.S. attorney general, be-
cause he might be as woke as the Big Tech 
companies.

It’s important to note that removing Big 
Tech’s Section 230 exemption might elimi-
nate the option of viewpoint discrimination 
lawsuits. Without Section 230, the tech mega-
companies would be just as free to manufac-
ture fake news and squelch alternative views 
as the rest of the mainstream media. They 
might be more vulnerable to lawsuits brought 
on the grounds of libel, but the courts would 
probably accord them the same near-blanket 
deference when it comes to public figures as 
they currently grant the press under New 
York Times Co. v. Sullivan (1964). Suits by pri-
vate individuals will be defended by armies of 
high-paid lawyers, and no financial judgment, 
should Big Tech lose (after years of expensive 
appealing), is likely to make a serious dent in 
their essentially unlimited fortunes. With 
Section 230 in place, on the other hand, any 
company sued under a viewpoint discrimina-
tion law would have to hope for a jury that 
agreed with its (clearly ridiculous) character-
ization of the statements in question (by, for 
example, Shelby Steele) as “obscene, lewd, las-
civious, filthy, excessively violent, harassing, 
or otherwise objectionable.” 

To be effective, a law prohibiting view-
point discrimination would have to impose a 
punishment severe enough to discourage the 
offense—e.g., a fine for every day the view-
point discrimination continued after the fifth 
day of being notified of it by the plaintiff. The 
fine could be set at a million dollars for the 
first day, doubling every day thereafter that 
the discrimination continued. The legislation 
could specify that the plaintiff and his, her, or 
its attorneys would each receive half of the 
award up to $6 million dollars (that smacking 
sound you hear is the lips of trial lawyers). Of 
any amount assessed in excess of $12 million 
dollars, the first $30 million would be split 
among the historically black colleges and uni-
versities (remember, this provision would be 
added to a civil rights law), and the balance 
would be paid into the Social Security trust 
fund (assuming the government can borrow 
the key to the lockbox from Al Gore). The 
fine may seem high, at first, but Mark Zuck-
erberg is worth something like $95 billion. 
He might decide to sit on a story about oh, 
say, a presidential candidate’s son’s laptop. If 
the fine were only a million dollars a day and 
the news story were suppressed for a whole 
year, the total fine would be only $366 mil-
lion—probably less than Zuckerberg spends 
on aftershave. 

America’s constitutional government is 
in trouble. A small band of high-tech bil-
lionaires, in league with one political party, 
clearly censored information during the four 
years of the last administration and the 2020 
election campaign, in order to influence the 
vote. Given the closeness of the race, that in-
fluence was likely decisive. Now Americans 
have to decide whether or not to give demo-
cratic power back to the citizens by enacting 
legislation that will curtail the power of the 
Big Tech companies. That will almost cer-
tainly not be done by the party that benefit-
ted from the high-tech censorship. But it can 
be done by the other party. There are details 
to be worked out, of course. There always are. 
But the idea that the project is too complex 
is absurd. Congress should just proceed to 
do it. 

Daniel Oliver served as chairman of the Feder-
al Trade Commission under President Ronald 
Reagan. He is currently a senior director of the 
White House Writers Group and a director of 
the Pacific Research Institute for Public Policy in 
San Francisco.
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