ANDY BARNETT IS ONE OF THE LEGAL

académy’s leading libertarian theo-
 rists. His latest book is an exceedingly
ambitious effort to show that the United States
Constitution, rightly understood, protects in-
dividual liberty to a far greater extent than the
Supteme Court has ever recognized. Through a
complex series of arguments, Barnett attempts
to demonstrate that the Constitution requires
courts to adopt what he calls a “Presumption of
Liberty,” which should lead them to nullify ev-
ery law abridging any of an open-ended class of
natural rights unless the government can dem-
onstrate that the law meets stringent criteria of
necessity and propriety.

Rcstormg the Lost Constitution advances three
main theses. First, Barnett presents a theory
of legitimacy, arguing that laws are “binding
in conscience” only if there is a sufficient rea-
son to believe that they do not unnecessar-
ily, or impropetly, violate the natural rights of
the governed. Second, he maintains that the
Constitution requires courts to protect these

natural rights by invalidating all federal laws
that unnecessarily or improperly abridge them.
Finally, he contends that the Constitution
also requires the same aggressive judicial ap-
proach to state laws that it requires with re-
spect to federal laws. Because I shall criticize
some crucial elements in Barnett’s argument,
I should emphasize at the outset that this in-
telligent, thought»pmvoking book deserves to
be read aarefully by anyone who believes that
the Constitution is a higher form of law than
Supreme Court decisions.

Book Review by Nelson Lund

Princeton University Press, 360 pages, $32.50

Liberal political theories typically contain at
least two basic principles: that the legitimacy
of any government depends on the consent of
the governed, and that the purpose of legiti-
mate governments is to secure certain natural
or inherent human rights. Restoring the Lost
Constitution begins with an extended attack
on the proposition that consent ever was or
could be the basis of our government’s legiti-
macy. Because express and unanimous consent
is impossible, popular sovereignty is a fiction:
any consent would have to be tacit, and mere
acquiescence in governmental authority (which
is all that most people exhibit) is insufficient
to constitute genuine consent. Unlike those
who gave us the Declaration of Independence,
Barnett concludes that consent is unnecessary,
and he maintains instead that a government is
legitimate if, and only if, it has procedures that
adequately protect the people’s natural rights.

Distinguishing mere acquiescence from genu-
ine consent may be a more difficult philosophical
problem than Barnett recognizes, though he is
surely right that there must be a line between the
two. However that may be, it is striking that he
does not subject his own theory of natural rlghts
to the same kind of relentlessly skeptical ques-
tioning that he applies to consent theory. Had he
done so, he would have encountered challenges
that go unmet in his book.

How, for example, are we to identify the
natural or inherent rights that legitimate gov-
ernments must protect? Barnetts cryptic an-
swer is that a study of the nature of human
beings and of our world shows that only by re-
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ernments are “binding in conscience.”

A LiBERTARIAN CONSTITUTION

Restoring the Lost Constitution: The Presumption of Liberty, by Randy E. Barnett.

specting certain rights can we have a society in
which people are able to pursue happiness and
enjoy peace and prosperity. This blending of
rights theory with utilitarianism may well be
defensible, but he offers only an assertion, not
an argument. Nor does he set forth the com-
prehensive analysis of human nature and of
the world that mighe Justify his claim that he
knows which rights must be respected by every
legitimate government.

Barnett’s discussion of Iegitimacy is meant
to tell us whether laws enacted by our gov-
' He
seems to have drawn this term from Thomas
Aquinas, and 1 would be among the last to
deny or disparage the question’s importance,
But it has little relevance to the remainder of
the book. Barnett’s chief goal is not to assess
the Constitution’s legitimacy, but to take the
Constitution seriously as a written text whose

‘meaning is revealed by its words, and by what

we know about the meaning of those words to

the people who adopted it.

ARNETT RECOGNIZES THAT THE CON-
stitution contains language that is am-
biguous and vague, and knows how
common it is to read one’s own views of moral-
ity and justice into these provisions. He wants
to resist that temptation, and he accepts the ob-
ligation to identify the most plausible original
meaning of the text. His success in this endeav-
or can be evaluated independently of his ideas
about legitimacy.
As the Declaration of Independence an-



nounces, and as other evidence confirms, there
was a broad consensus among the founding
generation that the principal purpose of hu-
man government is to secure certain inherent
or natural human rights. The most obvious re-

Hections of this consensus in the Constitution

itself are the limited grant of enumerated pow-
ers to Congress, the separation of powers, and
the enumeration of several individual rights.

In addition, Barnett believes, the judiciary
has been commanded to identify and protect a
vast, unenumerated body of natural rights by
the 9th Amendment, which provides: “The
enumeration in the Constitution of certain
rights shall not be construed to deny or dis-
parage others retained by the people.” Because
he thinks this provision establishes a constitu-

tional Presumption of Liberty, Barnett vigor-

ously objects to the Supreme Court’s consis-
tent refusal to rely on the 9th Amendment in
deciding cases. I believe that he reads far too

much into this provision, which says only that

it is improper to infer from the recognition of
certain rights that others do not exist. The 9th
Amendment does not say what those other
rights might be or where they come from, and
it certainly does not say how they are to be pro-
tected or by whom. k

The 9th Amendment is a companion to the
10th Amendment, which provides: “The pow-
ers not delegated to the United States by the
Constitution, nor proh1bn:ed by it to the States,
are reserved to the States respectively, or to the
people.” As the 10th Amendment afhirms that
the Constitution’s enumeration of powers is ex-
haustive, so the 9th Amendment affirms that
its enumeration of rights is not exhaustive. This
makes perfect sense because individual rights
and government authority are correlative: if a
government does not have the authority to is-
sue certain commands to its citizens, they have
a right not to be subjected to those commands
by that government.

Thus, the 9th and 10th Amendments to-
gether serve as an emphatic, and indeed justi-
ciable, reminder that the Constitution protects
a vast number of unenumerated rights from in-
fringement by the federal government, namely
all those rights that the federal government
is not authorized to abridge in the exercise of
its enumerated powers. Some of them maynbe
natural rights, some are positive rights estab-
lished by state law, and some are political r1ghts
exercised in the course of establishing state law.
The language of the 9th Amendment does not
give a privileged status to any one of these cat-
egories of rights.

Barnett looks in the legislative history for
evidence that the 9th Amendment means
something far beyond what it actually says, but
I do not think that the evidence as a whole sup-

ports his conclusion. I do agree, however, that
the Supreme Court has seriously overstated the
scope of federal legislative authority, and one
effect of that judicial mistake has been an un-
justified diminution of many individual rights.
Two principal sources of the vast expan-
sion of federal power have been the Commerce
Clause and the so-called Sweeping Clause:
“The Congress shall have Power.... To regulate
Commerce with foreign Nations, and among
the several States, and with the Indian Tribes,”
and “To make all Laws which shall be neces-
sary and proper for carrying into Execution the

foregoing Powers, and all other Powers vested
by this Constltutlon in the Government of the
United States, or in any Department or Officer

thereof.” The Supreme Court has interpreted
these provisions to allow Congress to regulate
or prohibit virtually any commercial activity,

~ mcludmg wholly intrastate activities, and a vast
range of non-commercial activities as well. The
Court’s theory, in a nutshell, is that such ac
tivities ‘may “affect” commerce among the sev-
eral states and that it is therefore necessary and

proper for Congress to control them. Barnett
provides a detailed demonstration that this
theory is a departure from the original mean-
ing of the Constitution, and he offers a number
of thoughtful and generally plausible sugges-
tions about how best to construe and apply the
Commerce and Sweeping Clauses. If the Court
were to accept something reasonably close to
the original meaning of these provisions, the
federal government would have a lot less power
than it exercises today, and the people would
correspondingly have much more freedom from
federal interference in their lives.

HE MOST RADICAL THESIS IN BAR-

nett’s book is that judges are charged

by the Constitution with protecting a
vast range of unenumerated natural rights from
interference by state law. At times, he seems to
attribute this charge to the 9th Amendment,
which I think is clearly a mistake. The 9th and

10th Amendments together confirm that the

federal government (including the federal judi-
ciary) lacks the authority to impose its views of
natural or inherent rights on the states: one of
the rights “retained by the people” is the right
to govern themselves as they see fit in their own
states, except to the extent that federal law speci-
fies otherwise. The 9th Amendment, unlike
such provisions as the Contracts Clause and the

, ImportaExport Tax Clause, does not specify any

exceptions to this rlght of the people.

Barnett also has a different, and some-
what more plausible basis for concluding that
the Constitution commands judges to protect
natural rights from state interference. The 14th
Amendment provides: “No State shall make or
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enforce any law which shall abridge the privi-
leges or immunities of citizens of the United
States....” Barnert argues that these privileges
and immunities are the very same natural

rzghts that he thinks are also protected by the

- 9th Amendment, a conclusion that he rests pri-

marily on evidence from the legislative history
of the 14th Amendment. He vigorously atracks
the Supreme Court’s contrary interpretation,
and especially the landmark 1873 Slaughterhouse
decision, which held that the only privileges and
immunities protected by this clause are those

‘peculiarly attributable to national citizenship,
 like the right to travel to the national capital.

~ Tagree that Slaughterhouse misinterpreted the
Constitution, but find Barnett’s alternative in-

 terpretation unconvincing, The legislative his-

tory of the 14th Amendment is very extensive,
and quite variegated. Although the debates in

the 39th Congress contain statements that lend
support to Barnett’s view—and he ably mar-

shals a number of these—thete is also evidence

_on the other side. An alternative reading of the
text and legislative history is that the Privileges

or Immunities Clause of the 14th Amendment
was meant to be an anti-discrimination provi-
sion modeled on the Privileges and Immunities
Clause of Article IV, which provides: “The
Citizens of each State shall be entitled to all
Privileges and Immunities of Citizens in the
several States.” Consistent with the reference
to the rights of citizens “in the several States,”

the Supreme Court has read this provision to

mean that each state must grant visitors from
other states certain of the rights thar state law

gives to its own citizens, while each stare is al-

lowed to define those rights as it sees fit. By
analogy, the 14th Amendment’s Privileges or
Immunities Clause can be interpreted to re-
quire each state to give the same rights to all
classes of its own citizens—thus prohibiting
discrimination based on race or similar charac-
teristics—while leaving each state free to define
the substance of those rights as it sees fit. This
interpretation, which was suggested in Justice
Field's Slaagkter%ﬂuse dissent, has more recently

been defended in detail and with great sophis-

tication by David Currie and John Harrison.

I believe this interpretation provides the
best reading of the evidence, and was disap-
pointed to find that Barnett never discusses it.
The omission is pamcularly striking because
Barnett mentions—in passing and without
elaboration—that he believes the Privileges or
Immunities Clause was also meant to ban dis-
criminatory class legislation. Unfortunately,
he does not explain why he says this, or how
the text of the Clause can simultaneously cre-
ate both an anti-discrimination rule and a rule
providing absolute protection for certain sub-
stantive rights.



VEN IF ONE ACCEPTED BARNETT'S CLAIM

that the 14th Amendment was meant

to authorize judges to nullify state laws
thar abridge certain unenumerated substantive
rights, one would still have to ask how judges
are supposed to identify these rights. Barnett’s
answer is that everybody has a presumptive
right to engage in any conduct that does not in-
terfere with the rights of other persons, unless
the government can show thata spéciﬁc regula-
tion is needed to facilitate everyone’s exercise of
the right. This approach, however, is uselessly
circular unless one knows what the “rights of
others” are. As Barnett recognizes, judges who
adopted his approach would therefore need a
prior definition of rightful and wi*ongful con-
duct. But how are judges to decide when legis-
latures have made mistakes about what is right
and what is wrong?

‘Barnett emphatically denies that his read-
ing of the 14th Amendment requires unelected
judges “to determine what learned philosophers
cannot agree upon,” and I share his presump-
tion that the Constitution does not command
judicial philosopher-kings to substitute their
own moral judgments for those of the people’s
elected representatives. Reassuringly, he writes:
“A moment’s reflection should dissipate such
concerns.” Unfortunately, his proposed alter-
native to federal philosopherjudges does not
dissipate these concerns at all.

The privileges and immunities protected
by the 14th Amendment, Barnett maintains,
can be identified by looking at state common
law. This cannot be right. The common law is
a collection of rules adopted by judges in the
course of deciding cases that are not covered
by a state constitution or statute. These rules
vary somewhat from state to state, and they

can be altered or abolished in any state by
its legislature. Because the 14th Amendment
expressly imposes a restriction on state law,
the substance of what it protects cannot pos-
sibly be determined by state law (unless the
Privileges or Immunities Clause is only an
anti-discrimination provision rather than a
substanfive guarantee, an interpretation that
Barnett implicitly rejects).

While Barnett notes, accurately enough,
that state common-law judges constantly make
decisions distinguishing rightful from wrongful
conduct, he neglects the significance of the fact
that they are always doing so in the shadow of
the state legislature’s plenary authority (which is
frequently exercised) to alter or preempt those
decisions by statute. If these common-law de-
cisions were suddenly to become the unalterable
determinants of the rights protected by the 14th
Amendment, state judges would be elevatecl to
the role of philosopher-kings. Yet, if the distinc
tion between rightful and wrongful conduct were
defined by the common law as altered or preempt-
ed by state statutes, the Privileges or Immunities
Clause would place no constraints at all on state
governments, which would make an absurdity of
the 14th Amendment provisioﬁ.

LSEWHERE, THE BOOK TAKES A DIE-

ferent approach to identifying the

relevant privileges and immunities.
Courts and commentators have long assumed
that the Constitution leaves largely intact
something called the “police power” of the
state governments, which is a general authority
to regulate and govern the citizenry. Barnett
suggests that 14th Amendment privileges and
immunities are those rights not subject to this
power. But what exactly is the police power's
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scope? It is never mentioned, let alone defined,
in the Constitution. Barnett articulates and
embraces what he calls a Lockean theory of
the police power, but his only authorities for
imputing this theory to the Constitution are
judicial decisions and academic commentaries.
And even those authorities generally give the
states much more discretion to abridge people’s
liberties than Barnett is willing to allow. It is
perfectly obvious that the states would be well
advised to limit government power and protect
important individual rights in their state
constitutions. In fact, all the states have done
just that, though not to the extent that Barnett
thinks they should. Whatever the merits of his
view of the proper scope of government power,
and whether or not hisis a correct interpretation
of Locke, showing that the Constitution
enacted his view into law would require far
moré evidence than Barnett provides.

Restoring the Lost Constitution is an impres-
sive attempt to demonstrate that our written
Constitution enacted into law a sweeping and
highly libertarian theory of natural rights and
limited government. I have passed more light-
ly than I would have liked over Barnett's at-
tractively coherent analytical approach, which
contrasts with the frequently sloppy Supreme
Court opinions that our legal system treats as
the authoritative expression of constitutional
law. It is sad how much of cur fundamental law
has gotten lost beneath an obscuring blanket of
Supreme Court decisions, and Barnett’s effort
to recover the lost Constitution is a noble under-
taking, even if it is not completely successful.

Nelson Lund is the Patrick Henry Professor of
Constitutional Law and the Second Amendment at
George Mason University School of Law.




